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It is widely held in translation studies that triating a text

is not merely translating its language but alsadlating the
culture embodied in the text and giving the textameg.

When translating the law from English into Chinésehe

run-up to 1997 when Hong Kong was to return to €
rule, law translators were confronted with the peab of

transferring the culture-specific common law intbirfi@se

language. To transfer the legal culture of the heweessitates
a clear understanding of the concept of culturahgfer in

translation in the first place. This paper examirtbs

antithesis of cultural transfer vs linguistic traoding in

translation theory and in particular, analyzes BiHernby’s

view on cultural transfer and Catfords’ view omseoding.
It focuses on the clarification of the concept ailtaral

transfer in translation/legal translation.
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1 Introduction

In traditional translation theory, legal texts wesgarded as a
species of LSP text, and their translation was rategly treated
as a kind of technical translation. In recent tlanen theory, a
change in perspective has occurred along with thergence of
approaches centered on cultural and communicagicters. The
translation of legal texts has increasingly beegarged as a
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communicative act, no longer a mere operation entéchnical
linguistic elements to achieve verbal and grammahparallelism
as well as equivalence in legal meaning. Moreaver translator
is no longer considered a passive mediator buteratn
intercultural operator, whose choices are incregginecipient-
oriented and based not only on strictly linguistiiteria but also
on extra-linguistic considerations—first and forenothe
function of the translated text in the target autu

2 Trandation Theory: From Interlingual Trandation to
Intercultural Translation

Traditionally regarded as a sub-field of linguistidranslation
was for a long time treated as an important meaiserlingual
communication. As Jakobson (1959) put it, “transtatproper”
was the transposition of a text from one languageariother;
“interlingual translation” as he called it, “invas two equivalent
messages in two different codes”. However, he aextehat
there was no full equivalence between code un@sqlp. 233).
Jakobson’s view was shared by theorists like Cdttord Nida
who emphasized transference of meaning across dgeguand
the resultant linguistic equivalence. Fidelity teetoriginal text
was considered the most important principle goveyni
translation and the search for best equivalencearbecits
primary goal. Translation studies in this periodessed the
textual elements; Catford, for instance, emphasizbe
correspondence of lexicon and grammar (1965). Idith Taber
classified “formal correspondence” and “dynamicieglence as
two major types of equivalence. “Formal correspom@é is
concerned with the message itself and “dynamic vedgmce”
with the effect (1964, 1982). They acknowledged thare were
not always formal equivalents between languagespkivcusing
on the language function and relating linguistiatéees to the
context of both the source and target text, Hoa8&7) set out
his notions of semantic equivalence and pragmajigvalence
and proposed that the function of a text be detezthiby the
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situational elements of the source text. A morebaiate
discussion of the notion of equivalence can be doumBaker
(1992), who examined the notion of equivalenceoat flifferent
levels in relation to the translation process, tbe word level,
the grammatical level, the textual level, and thegmatic level.
Taken together, these levels encompass all aspettsnslation
process.

While characterizing translation as an interlinguather
than a socio-cultural activity, scholars such affdZa and Nida
did not lose sight of the role that cultural elemseplay in the
process of translating. Catford drew a distinctibatween
“cultural untranslatability” and “linguistic untratatability”
(1964, pp. 101-03). Nida examined cultural problems
translating (1981). Newmark (1988) in particularaexned
untranslatable culturally specific items and puenth into
different categories (p. 95). However, he rejedtesl “principle
of equivalence” underlying Nida's theory of dynamic
equivalence and suggested two approaches to tianslaamely,
communicative translation, which aims to producettus target
reader effects similar to those on the source reaael semantic
translation, which aims to render “as closely assgae the
semantic and syntactic structures of the secorgukege” (1988,
pp. 39-41). The former gives priority to the respowof the target
language reader while the latter foregrounds thaning of the
original. The appropriateness of these two methieisends on
the text-type and the purpose of the translation.

The cultural dimension is central to both the pgéyem
theory of Zohar (1990) and Toury’s (1980) descviptapproach.
The polysystem theory treats any semiotic (polysys(such as
language or literature) as a component of a lajay)system or
culture. Translated literature is therefore a systgerating as a
part of larger social, cultural and historical gyss of the target
culture. The correlations between literature anideotcultural
systems, for instance language, society or ideglagyld be
seen as a functional relationship within a cultunddole. By
employing the notion of norm in his treatment ddnslation
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criticism, Toury (1980) pointed us in a new direati for
translation studies. As he sees it, translatioticcsin consists in
the study of metatexts produced in a given recgiwulture
under certain discernible socio-cultural constmairfranslation
criticism therefore performs the task of recondingc such
constraints as are operative in a particular tediwsl. It sets out
to identify constraints of translation behaviougsdribe the
decision-making process the translator has goneugjw, and
formulate hypotheses capable of being tested biduistudies.
Toury’s idea can be said to have inspired the (ealtturn” in
translation studies in the 1990s.

It was around this time, too, that translation tigdmegan to
undergo a rather radical transformation. Transtatiovas
increasingly seen as involving a conscious act ahipulation
that moved the author toward the reader and maxks s
palatable in the target language and culture ag were in the
source language and culture. The ideals of eguigaleand
faithfulness were now being seriously questionéae Tultural
turn in translation studies shifted away from purhguistic
analysis, redefining translation as interculturamenunication
and focusing on the socio-cultural and ideologdiaiensions of
translating. For Lefevere (1992), translation wasseatially
rewriting and manipulation. He remarked:

On every level of the translation process, it carshown
that if linguistic considerations enter into coaffliwith
considerations of an ideological and /or poetolagic
nature, the latter tend to win out. (p. 9)

Another cultural theorist, Venuti (1995), who dreav
distinction between domestication and foreignizgticalso
insisted that translation must take into accouetuhalue-driven
nature of the socio-cultural framework within whiiths carried
out. Culture and cultural elements are no longeensas
impediments to successful linguistic transfer. Ratltulture is
an encompassing framework within which effectivensiation
operates. The cultural turn widens the scope afstation by
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revealing that the translator not only works witte ttanguage
pair in question, i.e., the source text and thgetatext, but also
with the two cultures, i.e., the source culture dhd target
culture. Translation is now considered a purposieivity. The
outcome or product of translation is understoodainwider
context and the factors affecting the translatdesision making
process are given special emphasis.

3 The Emergence of Cultural Transfer in Trandlation
Theory

The characterization of translation as culturahsfar is an
outcome of the trend mentioned in previous sectimtording
to Vermeer's (1996) skopos theory, translation csass-cultural
transfer, a form of human interaction determinedtbypurpose
or “skopos”. Following Vermeer, Snell-Hornby (1988)
denounced linguistic transfer as inadequate, cdimignthat
translation should instead be seen as a crossaulavent.
Translation as cultural transfer has become a damiview
resulting from the “cultural turn” in translatiomdory, and a
“shift of emphasis” from “formalist phase” to “brder issues of
context, history and convention” (Bassnett, 1998138). Hatim
(2001) also labelled this “influential trend in et translation
studies” as “the cultural model”, an approach camtrto the
linguistic model which dominated early translatsgtnodies in the
last century (p. 44). Snell-Hornby (2006) descriltieel “cultural
turn of thel980s” as the trend driven by the thicakimpetus
from various sources such as descriptive translatitudies,
skopos theory and deconstructionism (p. 47).

Snell-Hornby (1988) first employed the term “crasstural
transfer” in subscribing to Vermeer's view thatngkation was
not the trans-coding of words or sentences betv@eguages,
but a “cross-cultural transfer” (p. 46). She arguthdt in
traditional linguistic oriented theory “the text svéhen seen as a
linear sequence of units, and translation was mesekrans-
coding process involving the substitution of a e of
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equivalent units” and that the equivalence-censtedies carried
out by Jacobson, Nida and Catford were crippledHzy very
concept of equivalence (pp. 16-19). She contended the
pursuit of equivalence was an incurable illusiorsdzh on the
false presumption of absolute symmetry betweenuages, and
was thus a distortion of the fundamental problemganslation.
Her denunciation of equivalence was best repredebie the
following remarks:
In this study the view is also taken that equivedeins
unsuitable as a basic concept in translation thetbry
term equivalence(the author’s italics), apart from being
imprecise and ill-defined (even after a heated tieba
over twenty years) presents an illusion of symmetry
between languages which hardly exists beyond thel le
of vague approximations and which distorts the dasi
problems of translation. (1988, p. 22)

In explaining the nature of translation, she ndteat “language
IS not seen as an isolated phenomenon suspendedacuum
but as an integral part of culture” (p. 39). Ap&mm the
definition given by Goodenough and Gohring, Snelkhby
also subscribed to Vermeer's concept of culturdramslation.
She remarked:
This new definition correlates with the conceptolture
now prevalent in translation theory, particularly the
writings of Vermeer ... and is the one adopted irs thi
study ... the concept of culture as a totality of Wiezlge,
proficiency and perception is fundamental in our
approach to translation. If language is an integeat of
culture, the translator needs not only proficiemtywo
languages, he must also be at home in two cultlines.
other words, he must be bilingual and biculturdl. (c
Vermeer 1986). (1988, pp. 40, 42)

According to Snell-Hornby, Vermeer was among thest fito
argue that the linguistic approach was far fromqadée for
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understanding the nature of translation and tlatstation was

first and foremost a cross-cultural transfer. Ins tlmegard,

Vermeer remarked:
Translation is not the trans-coding of words arteeces
from one language to another, but a complex form of
action, whereby someone provides information oaxa t
(source language material) in a new situation amdeu
changed functional, cultural and linguistic conutits,
preserving formal aspects as closely as possiBleellc
Hornby, 1990, p. 82)

Rather than giving emphasis to the equivalencengtilstic
units such as words or sentences, Vermeer begawieto
translation as a complicated action in a broadeiostultural
context. In his skopos theory, translation is arfosf human
interaction determined by its “skopos” or purposellowing in
the footsteps of Vermeer, Snell-Hornby took a galtapproach,
abandoning linguistic equivalence as the goal aridlation. She
held that the translator’'s cultural knowledge, miehcy and
perception underpinned not only his ability to “puce the target
text, but also his understanding of the source” tgxt 42). In
other words, understanding of the cultural elemenmtboth the
SL and TL was a pre-requisite in translation. Hogreshe did
not explain how translation could take place betweasltures
without taking linguistic equivalence into consiaon.

The notion of cultural transfer has been givenedédht and
even conflicting interpretations in the literataed the range of
empirical facts judged to be relevant to the stadycultural
transfer varies from theory to theory. In additi@amy study of
translation must deal with the language pair instjoa, and
translation is always a verbal representation efstburce text.

4 Clarification of the Notion of Cultural Transfer

4.1 Cultural Transfer vs Transcoding
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Despite years of debate, translation scholars t@iensestling
over whether a translation should be literal oefri@ traditional
theory, literal translation has been characteriasca word-for-
word transmission of a text from one language artother. The
adequacy of translation has traditionally been @atign the basis
of the degree of lexical and grammatical correspond between
the source and target languages. Such correspanderaften
defined in terms of equivalence. Thus fidelity e riginal text
is considered the most important principle of tfamsn and the
main task of the translator is to find the bestiemjence. On the
other hand, free translation has been characteazedsense-for-
sense transmission not constrained by the lexicogrammar,
thus giving the translator absolute freedom asaw ko render
the source text in the target language. Challengireg rigid
dichotomy of word and sense, Snell-Hornby (1988)tended
that it was rooted in the “illusion of equivalendg’ 13), and, as
we have already noted, advocated the notion oti@lltransfer
as a complete break with the traditional theorye $hinted out
that this new orientation had in fact already bpahforward by
several German scholars in the 1980s. She said:

What is dominant in the three new basic approaches

recently presented in Germany ... is the orientation
towards cultural rather than linguistic transfezcandly,
they view translation, not as a process of transgpdut
as an act of communication; thirdly, they are aikted
towards the function of the target text (prospectiv
translation) rather than prescriptions of the seutext
(retrospective translation); fourthly, they viewettext as
an integral part of the world and not as an isdlate
specimen of language. These basic similarities sare
striking that it is not exaggerated to talk of awne
orientation in translation theory. (pp. 43-44)

Adopting Vermeer’'s view that translation is a “ges
cultural event”, Snell-Hornby argued that translatiwas not
simply as “a matter of language” but a “cross-aakuransfer”
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(p. 46). As has been noted, Vermeer (1996), ireheavour to
establish skopos theory, held that translation matsthe trans-
coding of words or sentences from one languageathar, but a
complex form of action. Skopos theory is basicallfunctional
theory and “its concern is the potential functiayabf a target-
text (translation/translatum) under target-cultyhecipients’)
conditions” (1996, p. 31). Vermeer emphasized that target
culture constrained the choices available to thesiator, urging
her to pay special heed to the convention of thgetaculture and
the expectations of the target reader which in prexdetermine
the function of the translation. In refuting thencept of
equivalence, he contended:
It is not the source-text equivalence (or, moreséby,
correspondence) requirement which guides the @tosl
procedure but the skopos, e.g. to show target-text
recipients how a source-text is/was structuredd9@l p.
51)

One of the main factors in the skopos of a comnaiivie

activity is “the (intended) receiver or addresseéhwtheir

specific communicative needs” (1996, p. 46). Hanotal that
skopos theory applied to all translations and thection of the
translation in the target text could differ fromathof the source
text. The same text could therefore be translatediiiferent

ways depending on its function and the translatoran task
was to produce a new text that satisfies the allexpectations
of target receivers.

As Vermeer’'s and Snell-Hornby’s proposed new o&gan
was intended as a revolt against the prevailingyulistic
approach, we now need to look back at the majaetseaf this
earlier turn.

Catford is generally acknowledged to be the fourafehe
linguistic school in translation theory. In defigitranslation as
“the replacement of textual material in one langud§L) by
equivalent textual material in another language)(TIL965, p.
20), Catford presupposed the existence of linguestjuivalence
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between SL and TL. For him, textual material was ftbe
entirety of a SL text”, but mainly the “grammar dedis” (p. 20).
He further made a linguistic break-down of SL andifito what
he called “extent”, “levels” and “ranks”, employirggjuivalence
as a key concept throughout (p. 21). He said:
The central problem of translation practice is tlot
finding TL translation equivalents. A central task
translation theory is that of defining the natuneda

conditions of translation equivalence. (p. 21)

Thus, in Catford’'s view, the central problem andktaof

translation centre around the concept of equivaehie further
distinguished between “textual equivalence’ andorfial

correspondence”, two basic translation equivalencéss theory
(p. 27). Equivalent units in the TL vary in sizerr the entire
text to any portion of the text, having a wider gedhan formal
correspondence. In his view, textual equivalenceefgesented
by the occurrence of a TL textual equivalent fospecific SL
item, allowing equivalence-probabilities to be bf&hed

between the two (p. 30).

Thus for Catford, establishing equivalence-probtds is
an ideal goal of translation, as these allow ti@i®h to be
carried out in a manner similar to mathematics.

On the other hand, formal correspondence, as atfor
pointed out, is best exemplified by translationwmssn two
languages both of which operate with “grammaticatsuat (all)
five ranks” (for example, English and French). While formal
correspondence is harder to achieve as it reqtivesnearest
match between TL and SL grammatical categoriescamdonly
be fulfilled through textual equivalence, Catfor@intained that
the former is still “an essential basis for the cdssion of
problems which are important to translation theammyg necessary
for its application” in translation practice (p®2-33). Observing
that there are always “some departures from themdbr
correspondence”, what he called “shifts”, he coecdedhat
formal correspondence can only be approximate inreaHe
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further distinguished between two major types dfifts”: level

shifts and category shifts. In general terms, thsy linguistic
units in SL which have TL equivalents belongingatalifferent
linguistic level or category (1965, p. 73). ThustfGal was well
aware that “translation equivalence does not dwtiraatch

formal correspondence.” That is why he resortedtextual

equivalence (p. 82). He was also aware that evetuak
equivalence is not always achievable because okimas of un-
translatability, linguistic and cultural. Linguisti un-

translatability occurs when there is no lexical syntactical
substitute in the TL for an SL item, whereas cualkuun-

translatability is due to the absence in the Tliwel of a relevant
situational feature for the SL text.

We are now in a better position to assess Snelhkbios
critique of Catford’s linguistic theory of trandlan. Her main
criticism centres around the foundation of his liisgjic approach,
which seems to her shaky.

Catford bases his approach on isolated and evendips
simplistic sentences of the type propagated inrtheb
transformational grammar as well as on isolateddsor
from such examples he drives “translation rules’iclvh
fall far short of the complex problems presenteddsi-
life translation. (1988, p. 20)

Anyone who has read Catford carefully can see tihigt
criticism is totally unfounded. According to Caffiprtranslation
textual equivalents are discovered by two methodsyely, by
consulting the linguistic intuition of competent libgual
informants or translators, or through a formal pdhae of
commutation and observation of concomitant vargtibe latter
being “the ultimate test” (1965, pp. 27-28). ButetiHornby
completely, andconveniently ignores the second method,
directing her attack solely on the first:

Anyone with experience in translation knows all weell,
the opinions of the most competent translators can
diverge considerably, and the ... [first method] i®+#
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rigorously scientific discipline—hopelessly inadetg
(1988, p.20)

This criticism fails to do justice to Catford. Heade it very
clear that consulting the linguistic intuition oforopetent
bilingual informants or translators works only feimple cases,
but that for complicated cases, the formal procedoay be used
(p- 28). To illustrate this point, let us adapt fGat's examples.
Suppose we have the following sentence pair:

la. Zypupd ="+ .

1b. My son is six.
If we change §i—="" of 1a to “¢ ;" to obtain

1c. My daughter is six.
then the changed portion of 1b, namely “daughteaty be taken
to be the equivalent of the changed portion oindaely “¢ 3",
i.e., “daughter” = ¢ |ji”. The method applies not only to lexical
words, but also to structural words. Consider tbh#owing
sentence pair:

2a. By FEELE.

2b. There is gold on the ground.
If we change “+"in 2a to “* " to obtain

2c. There is gold under the ground.
likewise, the changed portion of 2b, namely “undezan be
taken as the equivalent of the changed portioraphamely ™ ”,
i.e., “under” ="+ ",

Of course, the procedure is not always so straghtird.
Finding a translation equivalent may involve therye
complicated procedure of comparing a great numbsewntence
pairs. However complicated, it can nonetheless deied out
rigorously and each of its finding subjected toyvarict tests.

What is most noteworthy about Catford’s second oekils
that it is an empirical and probabilistic one. Talation
equivalence is “an empirical phenomenon, discoveisd
comparing SL and TL texts” (p. 27). Well aware lo¢ ffact that
equivalence between an SL item and a TL item isahofys a
one-to-one correspondence, Catford assigned a lptipaalue
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to each equivalent pair, ranging from O (zero egjeint) to 1

(one-to-one). The following is Catford’s own exaspl
[lln a French short story of about 12,000 words the
prepositiondansoccurs 134 times. The textual equivalent
of this in an English translation is in 98 occurrences,
into in 26, from in 2, and about and inside in one
occurrence each; there are six occurrenceanswhere
the equivalent is either nil, or not an English

preposition. ... In terms of probabilities we cantestdne
translation equivalences as follovagns=in .73,
dans = into .19, dans = from .015, dans =

about/inside.0075. This means that if you select any
occurrence oflansat random in this text, the probability
that its translation equivalent on that occasioim is .73,
the probability that it isnto is .19, etc. (1965, p. 30)

Catford further distinguished between two typespadbability
value, namely, unconditioned probabilities and cdoowked
probabilities, the latter being values affecteddmntextual and
co-textual factors (pp. 31-32). He went on to mtidesfollowing
remark:
Provided the sample is big enough, translation-
equivalence-probabilities may be generalized to rmfo
‘translation rules’ applicable to other texts, gethaps to
the ‘language as a whole’—or, more strictly, td al
texts within the sameariety of the language. (p. 31)

Thus, nothing is further from the truth than acogsi
Catford of deriving translation rules from “abswyrdlimplistic
sentences”, as alleged by Snell-Hornby. Quite @ dbntrary,
for Catford, they are derived fromlbag enoughsample— a big
enough corpus in contemporary linguistic terminglodylore
crucially, his approach is in all important resgetie same as the
corpus-based approach in translation studies toahich aims
to extract translation rules from a huge paralletpas of
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translated texts. Catford can thus properly be saidbe the
pioneer of the corpus-based approach in translatiadies.

Three further points must be made about Catford’'s
linguistic approach, particularly since it has besenunfairly and
widely criticized, even to the extent of makingsd@mething of a
dead horse in translation studies today.

First, Catford’s linguistic approach is by no meéuodt on
the “illusion of equivalence”. For he expressiytesathat “the SL
and TL items rarely have ‘the same meaning’ in lthguistic
sense” (p. 49), “since every language is formallygenerisand
formal correspondence is, at best, a rough appatam’ (p. 36).
Translation equivalence is therefore not based amesess in
meaning, but on functional interchangeability ie #ame context
(p. 49). Put briefly, a TL sentence T is a trangfaequivalent of
an SL sentence S if T and S have overlapping mgangievant
to the context in question (pp. 37-39), such thdcdn function
in the same situation” as S (p. 49). Accordinglye taim of
translation is, Catford argued, to select TL eqnes “not with
the same meaning as the SL items, but with thetegepossible
overlap of situational range” (p. 49). Catford'sraftslation
equivalent” looks very much the same as Nida’s Seki natural
equivalent”, but it differs from the latter in ogeucial aspect, in
that it is invariably context-dependent, whereas liter can be
context-free.

Another equally important point about Catford’sgliistic
approach can best been seen from the followingagass

...[A] manifestation of the ‘same meaning’ or ‘meagin
transference’ fallacy is seen in the view that
translation is a ‘transcoding’ process, a well-know

example being Weaver’s remark: ‘When | look at an
article in Russian, | say: “This is really writtenEnglish,
but it has been coded in some strange symbols. |

will now proceed to decode”.

This implies either that there is a one-to-oneti@hship
between English and Russian grammatical/lexicahste
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and their contextual meanings, or that there isespne-
existent ‘message’ with an independent meaningtof i

own which can be presented or expounded now in one

‘code’ (Russian) now in another ‘code’ (English)utB
this is to ignore the fact that each ‘code’ (i.acle
language carries with it its own particular meanisigce
meaning ... is ‘a property of language’....

Our objection to ‘transcoding’ or ‘transference of
meaning’ is not a mere terminological quibble. Ehare

two reasons why translation theory cannot operate w
the ‘transference of meaning’ idea. In the firsiqd, it is

a misrepresentation of the process, and conseguentl
renders the discussion of the conditions of trditsia
equivalence difficult; in the second place, it ceals the

fact that a useful distinction can be made between

translation and another process which we call
transference In transference ... there is, indeed,
transference of meaning, but this is not transhairothe
usual sense. (pp. 41-42)

Meaning does not get transferred in translationd an
translation is not a process of transcoding. Thime&s out loud
and clear in Catford. Translation for him is ngiracess of code-
switching according to rigid, mechanical rules lothee one-to-
one formal correspondence between SL and TL itemd\ord
has alleged (1997, p. 7); nor is it a processarfdcoding of pre-
existent naked meaning. So the Catford that Snethbly and
many others have attacked turns out to be not gnarsiraw man,
but, ironically, also a comrade in arms.

A third important point to note about Catford’s dinistic
approach is that it is by no means incompatiblé wie so-called
cultural approach. As has been shown, Catford’'scamh is an
empirical and probabilistic one. Its aim is twofofist, to find
TL equivalents (in his sense) by way of comparirgual
samples of SL and TL texts, with the resultant Quiealents
serving as translation rules; and second, to setheuconditions
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for justifying TL equivalence. Unlike Snell-Hornbgnd many
other theorists, Catford never told lusw to translateSo in this
sense his linguistic approach can be said tahkery-free He
only told ushow to findtranslation equivalents, which is exactly
what corpus linguists do nowadays. A corpus miginttain TL
texts produced in the light of different or evennttioting
theories, but Catford’s approach would still be lmable.
Accordingly, the cultural approach advocated by llSHernby
and others of a similar persuasion is not realliwal approach,
and hence there is not much sense in talking ataout
emancipation from the linguistic theory of tranglat that
Catford represents.

4.2 Vermeer's View of Translation as Cross-cultufainsfer
The tenets of the cultural school as representeddrygneer and
Snell-Hornby can be reduced to three statements:

1. Translation is not simply a matter of languagd & does
not take place merely between languages;

2. Language is an integral part of culture and kenc
translation from one language to another is
a cross-cultural transfer; and

3. The source text in itself does not dictate hove ito be
translated; what dictates the
translation is the specific purpose in question.

This counters the lay view of translation, desdilveell
enough by Snell-Hornby as follows:

... translation is simply a matter of words, or indival
linguistic signs, which are replaced by equivalentds,
signs or units in the target language. The traoslao it

is assumed, therefore needs either simply a good
command of the vocabulary in both languages invhlve
or a good dictionary. (1992, p. 2)

Such a naive, static, and mechanical view is, adl-Slornby
endeavoured to show, rooted in the false beli¢fienexistence of
equivalence  between languages, i.e., a one-to-one
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correspondence between SL and TL items. Yet héique of
such a notion was directed not so much againsipé&nple as
against Catford and other descriptivists, such asryl and
Koller. But it is really hard to see how such awief translation
could be attributed to Catford, who expressly dssed it as
fallacious. We do not want to labour this pointf ket us just
say this. Vermeer and Snell-Hornby’'s vehement opiposto the
linguistic approach is totally misguided. In plagktthe false
dichotomy of word vs sense, they have ushered @ féhse
dichotomy of transcoding vs cultural transfer. Aashalready
been shown by Catford, there is no such a thingaascoding.
What, then, is cultural transfer?
Vermeer answered the question with a metaphor:
What does it mean to translate? ... Suppose you dake
tree from a tropical climate to a temperate zondl &V
not need special care? Will it not be considered
something out of the ordinary by whoever seestit®ill
never be the same as before, neither in growtim dne
eyes of its observers. ... With a translation itas much
different. One will have to decide before transigti
whether it is to be “adapted” (to a certain extendy.,
“assimilated,” to target culture conditions, or wihner it is
meant to display and perhaps even stress its {otei
aspect ... One will have to make a choice. In lwatbes
the text will be “different” from what it was in gt
“normal” source-culture conditions, and its “effeutill
be different. Assimilation doesiot necessarily mean
making a text look like an ordinary target-culture
text(eme), i.e. making it look “as though it weretn
translation”. Assimilation need not take place dme t
“surface” level alone; paradoxically enough, asktion
on other levels can lead to an “alienatiowe(fremdung)
on the surface level. (1995, p. 39)

Translation is likened to the transplant of a wa#& foreign
soil for a specific purpose. The translated telxé (fransplanted
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tree) has been adapted or assimilated to a cultoreign soil)
different from the original (home soil). One impnt point to
note here is: assimilation can take place on diffetevels; the
target text is not necessarily a completely dornastd text—it
may indeed turn out to balien to the target culture. This is a
point which has been overlooked or suppressed hyn¥er’s
followers, who have identified Vermeer’'s functiorgbproach
with domestication. Since the notion of skopos s all-
embracing one, it is in principle able to accommeddl kinds of
approach to translation.
... skopos theory ... allows for transferring (or deagn
the transfer of)* as many features of the sourge-te
surface-structure as possible into target culturéase-
structure features in such a way that target-cailtur
addressees can appreciate the literariness of the
translation in a way comparable/similar/correspogdio
source-culture addressees who are able to appreheit
source-text ... (1995, p. 50)
* [Note in the original: The term “transfer” is netrictly
applicable. Nothing is physically transferred.]
The passage is worth noting in two important retgpeche
original footnote clearly shows that Vermeer wast no
comfortable with the word “transfer”. It would beteresting to
see what word he would or could have used in itscepl
“Transcoding” would have definitely been ruled @t by it he
meant translation which takes place merely betwaaguages
guided by the principle of equivalence. This is rottrivial
observation. For “translation as cultural transferds used by
him to mark a new orientation in translation stgdi&o it is
legitimate to press the question of what he meantchltural
transfer”. The tree transplanting metaphor citedvabsuggests
that in translation a text is transferred from cn#ure to another,
with the two cultures in question remaining uncrehgrhis is in
line with the definition Vermeer gave in his seninmper
entitled “Translation as a cultural transfer” (198dowever, the
passage just cited implies that transcoding, in ghase that
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purely linguistic features of the source text acarfied over to”

or reproduced in the target text, can be one plespirpose of

translation. This seems to defeat the whole purmisskopos

theory, which asserts that “translation is not tf@scoding of

words or sentences from one language to anoth8B86(1p. 33).

A closer look at his remarks on the “equivalencstplate” of

Toury’s theory will reveal something even more dgating for

skopos theory, however:
... there is a methodological difference between ysur
approach and that of skopos theory. According ® th
latter, a ‘transfer’ (by any strategy) of a greatmber of
source-text phenomena to a target-text still depe
the skopos (purpose) of translating. It is not sberce-
text equivalence (or, more loosely, correspondence)
requirement which guides the translation procedwue
the skopos, e.g. to show target-text recipients how
source-text is/was structured (or for some other
purpose ...) The skopos is hierarchically higher ttian
equivalence postulate. Such a procedure is then not
retrospective (as is the case when taking the seesd
structure as the highest element in the hierarchyj,
prospective in the sense that the skopos demaridé a
consideration of source-text structures for a given
purpose. In such a case, the difference betweemnyBou
approach and that of skopos theory is one of foous;
practice, the result may look much the sgithéd. p. 51.
Italics ming.

The passage clearly shows that Vermeer was innaicteally
against the equivalence postulate or transcodmdeaexpressly
stated that the difference between Toury’'s appraawth his is
“one of focus”, i.e., Toury’'s focus is on the saHext
(retrospective), whereas his is on the target-{prdspective);
and that both approaches may lead to much the tangpet text.
We can thus see that the kind of transcoding héodspwas in
the final analysisranscoding without a purposehereas he saw
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transcoding with a purposas both possible and legitimate. His
opposition to the linguistic approach turns outhave been
overstated.

The fundamental principle of skopos theory, accuydio
Vermeer, is that it “strictly regards translatirrgrh the point of
view of a text functioning in a target-culture ftarget-culture
addresses” (1990, p. 50). Translation as culturahsfer is
therefore translating a text from one culture tothar according
to a specific function. What is transferred (untod in a
figurative sense) is the text, not the culturersd text. But here
Vermeer simply failed to see there are situatiohere “cultural
transfer” means “the transfef one cultureto another”, and
legislative translation is a typical case of cudturansfer in this
sense.

4.3 Snell-Hornby’s View of Translation as Cultufabnsfer

In line with the central arguments of the new tle¢ical
orientation, which | have just discussed, Snell+ibgr held that
translation was a cultural transfer rather thamguistic transfer
and that translation as a cultural transfer wasnded towards the
function of the target culture and also facilitata@ss-cultural
communication. To illustrate this point, Snell-Hoyn(1998, pp.
94-5) cited her own experience in India. When wagkalong the
streets of Southern India about twenty years earibe was
repeatedly approached by local people who asked loelestion
in their native language which literally means “Vkéhere you
going?” in English. She was obviously puzzled big tstrange
guestion. Later she found out that it was a looainfof greeting
when people met in the street. A mere transcodiagldvyield
“Where are you going?” which, in her view, was peohatic,
because it was likely to cause a communicationkbdeavn. She
pointed out how this showed the limitations of meemscoding
by neglecting the twin facts that language was dédeet on
cultural and social norms and that translation essentially a
cross-cultural event. Instead, an appropriate kaéina would be
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“How are you?” as it complied with the conventiarfsgreeting
in English, and thus effected a cultural transfer.

The starting point of Snell-Hornby's framework is
reasonable in the sense that the pursuit of alesetydivalence or
symmetry between languages is futile and it is tleab the case
that cultural elements must been taken into accadngn doing
translation. If her thoughts on the incident lead merely to the
above conclusion, her argument about the cultucabant in
translation would be sound. However, in analyzinge t
appropriate translation for the Indian way of gt she
distinguished two translation methods: one is therem
transcoding and the other is what she called “calttransfer”.
In her view, linguistic transcoding and culturabrisfer are
apparently two distinct methods of translation. duiistic
transcoding is reduced to linguistic transferendéhaut any
cultural account. By contrast, cultural transfedioates the
rendering of source text smoothly and idiomaticallgh that the
English speaking reader would perceive the traiosiats
conventional and familiar. Thus the important uoitsranslation
are seen as products of culture that emerges tiemdistinctive
social settings instead of strings of words or eecgs or even
whole texts. According to Snell-Hornby, translatishould be
oriented towards the function of the target tedteathan submit
to the prescription of the source text. She rentdrke

The text cannot be considered as a static specohen
language (an idea still dominant in practical ttaten
classes), but essentially as the verbalized expres$ an
author’'s intention as understood by the translasr
reader, who then recreates this whole for another
readership in another culture. This dynamic process
explains why ... the perfect translation does notstexi
(1988, pp. 1-2).

We shall see from the above that in proposing r#estator
“recreates this whole for another readership intl@roculture”,
Snell-Hornby holds that translation as “culturansfer” should
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conform to the cultural norms of the target languaand

familiarize the source culture to the extent treageét readers
could identify it with their own culture. As hasdreshown, the
term “cultural transfer” is used by Snell-Hornbythe antithesis
to “linguistic transcoding”. It is clear what sheeams by
“linguistic transcoding”™ a naive, simplistic, stat and

mechanical manner of translation which consistsatching SL
and TL words solely by relying on a bilingual dastary, a view
of translation rooted in the false belief in theiseence of
equivalence (a one-to-one correspondence) betwaregudges.
However, it is by no means so clear what she mbwrisultural

transfer”, particularly what she means by “transfee., what
gets transferred in translation.

She regularly stresses two points in her work. tFirs
language is an integral part of culture and alsahef world.
Understanding a text requires an understandingtsofsocio-
cultural context, and this applies to both the seuext and the
target text. Second, translation is an act of comicaiion
oriented towards the function of the target textt a mere
linguistic operation prescribed by the source tektese two
points seem clear enough, but again, what getsfeard in
translation is not at all clear.

Her discussion of the translation approach of Hanslonig
and Paul Kussmaul (in Snell-Hornby 1988, pp. 45480 pp.
83-84), which she endorsed, gives us some ideahait whe
means.

Honig and Kussmaul’'s starting point is the conaaptf
the text as what they call ‘the verbalized paradfocio-
culture (1982: 58); the text is imbedded in a given
situation, which is itself conditioned by its somidtural
background. The translation is then dependent sn it
function as a text ‘implanted’ in the target cutuilhe
basic criterion for assessing the quality of agtatmon is
called the ‘necessary grade of differentiation’, ichh
represents ‘the point of intersection between tatget
function and socio-cultural determinants’. (1983) 5
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To illustrate this they quote two sentences, eaaming a
famous British public school:
In Parliament he fought for equality, biogé sent his son
to Winchester.
When his father diethis mother couldn’t afford to send
him to Eton any more.

They then quote two extreme types of German trdosta
...seinen eigenen Sohn schickte er auf die Schule in
Winchester.
...konnte es sich seine Mutter nicht mehr leistem, ih
nach Eton zu schicken, jene teure englische Pdkats,
aus deren Absolventen auch heute noch ein Gros&®il
politischen und wirtschaftlichen Fuhrungsnachwushse
hervotgecht.  (Snell-Hornby's  translation:  “...that
expensive English public school which even today
produces many of the future leaders in politics and
management”.)

The first translation is under-differentiated: tlmeere name
“Winchester” does not carry the same meaning faseaman
reader as for an English one. The second is oViareintiated:
however correct the information on British publicheols may
be, it is superfluous to the text concerned. Infits of the two
sentences, it is the double-faced hypocrisy offétieer (hence
the exclusive, elitist character of public schoals®t is stressed,
while the second focuses on an impoverished widomether
(and the expensive school fees). As the necessage gof
differentiation for the texts in question, the aurth therefore
suggest:

Im Parlament kampfte er fur die Chancengleichladier

seinen eigenen Sohn schickteaerf eine der englischen

Elisteschulten [elite schools].
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Als sein Vater starb, konnte seine Mutter es sicitn
mehr leisten, ihn aufeine der teuren Privatschulen
[private schools] zu schicke(l1990, pp. 83-84)

Here Snell-Hornby agrees with Honig and Kussmaul's
approach, which rejects the orthodox demand toepvesas
much of the original as possible so as to achiepxevalence in
translation. Preserving “Winchester” in the Gerntramslation is
an under-translation, because for German reade¥snt#me
“Winchester” would just be the name of a city, @b even
unable to call up the notion of there being a sthbere, let
alone Winchester College, the oldest public schiedEngland.
On the other hand, filling in too much backgrountbrmation is
an over-translation, distracting readers from thmpaverished
condition of the widowed mother. The suggestedstedions, in
which “Winchester” is translated as “one of théeeBchools and
“Eton” as “one of the expensive private schoolsVegas much
information as necessary for the functions of twe English
sentences to allow German readers to understandsdbie-
cultural meaning of “Winchester” and “Eton”. So veee not
translating “words”, but “words-in-text” (1988, #5). What gets
transferred in translation should be the socioualtmeaning of
words, not their surface meaning of words.

In a paper entitled “Translation as a Cultural $hoc
Diagnosis and Therapy” (1992), Snell-Hornby dessithow
erroneous, mechanical matching of equivalentsansiation can
give rise to interlingual miscommunication and atdd shock.
An amusing example reads:

Nice German business man, 36, wants to becomeck bla
woman. Every letter will be answered. (p. 2)

The shock, obviously unintended, is due to matckivegGerman
“bekommen” (= get/find) to the English “become”. &mples
like this abound.

On the syntactic level, following the conventions tbe
source text would give rise to stiltedness in drget text. Very
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often, equivalent syntactic forms are not acceptablthe target
language (1990, pp. 6-7). The following are Engtigimslations
of a hotel advertisement in German. The one onldfias the
original translation, which stays close to Germgntax, and the
one on the right is a rewriting according to Erfgledvertising
conventions.

To enjoy Vienna’s unique atmosphere. Come and
enjoy the
unique
atmospher
e

In one of the city’s guesthouses. of
Vienna—
and stay
in one of
the city’s
finest
Pensionen.

University. City hall, Parliament, A few
minutes’
walk from
the
University,

Burgtheatre and Vortivkirche City Hall,
Burgtheat
re and
Vortivkirc
he.

In the immediate vicinity.

The upshot of her discussion is this: “Translat®mot a
merely a matter of language, but primarily one wbékledge, of
which language forms only a part” (p. 7). And tdatisn should
free itself from the inexorable grip of words anaia inflicting
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cultural shocks by conforming to the linguistic acdltural

norms of the target language. Let us return foraanemt to the
guestions arising from the two approaches to tedimg the

Indian greeting examined by Snell-Hornby, namehguiistic

transcoding and cultural transfer. For her, the wayeffect

cultural transfer is to match the original Indiaregtings to an
idiomatic expression in English. In this way, thanslation

actually functions the same way as the originalsdog may fail
to preserve the original patterns and to refleet real meaning
expressed in the original text. In other words,dbkural transfer
that Snell-Hornby advocates involves conformity hwithe

conventions of the target culture. In addition, ISR@rnby only

recognizes the importance of the source culture the

understanding of source text. Instead, she plast gmphasis
on the target culture since she holds that theskagor should be
oriented towards the target culture, producingdiaion that is
representative of the culture of target languageead of the
culture of the source language. Evidently, trammtags cultural
transfer in this sense involves inadequate traestsr of the
source culture. Cultural transfer is in the finahakysis

“‘communication across cultures” (p. 7), very simita what

Newmark called “communicative translation”.

4.4 Domestication vs Foreignization
In maintaining translation as cultural transferglBfiornby is in
fact adopting a target-culture-oriented positiorar Fer, the
source culture is important only for understandimg source text,
but the target culture in fact plays a far moralvible since it
shapes the target text, which is what actuallylifatés cross-
cultural communication. Thus viewed, translation @sdtural
transfer is in effect cross-linguistic communicatit the cultural
level, a mapping of the source culture onto thgeaculture, in
other words, a functional assimilation of the seucalture into
the target culture.

As is well known, such an approach is contraryht® one
advocated by Schleiermacher. For him, there areg/ dwb
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options for the “true” translator: Either to movbket reader
towards the writer or to move the author towards Writer
(Robinson, 1997, p. 229). He opted for the firsmarking:
To achieve this, the translator must adopt annalieg’
(as opposed to ‘naturalizing’) method of transkatio
orienting himself or herself by the language andteot
of the ST. He or she must valorize the foreign and
transfer that into the TL. (quoted in Munday, 200128)

Adopting Schliermacher’'s categorization of theseo tw
translation strategies, namely “alienating” and ttmalizing”,
Venuti (1992) argues that the former strategy coedert a
positive influence on the target culture, while th&er might
inhibit innovation on the part of the target langeand culture.
Having examined past examples of the decisive rofe
domestication in forming certain foreign culturdéntities in the
target culture, he had come to realize that tréamsdehad tended
to achieve the goal of communication by naturafjizforeign
texts in order to conform to domestic conventidiswever, the
domestication of a foreign culture could result in
misrepresentations of that culture. Worse stilgauld paralyze
the ability and willingness of the target readeateepting new
elements from a foreign culture. Venuti came to ¢baclusion
that although translation is bound to be domestinato some
degree, foreignization “promises a greater openmessultural
differences” (p. 23). Like Schliermacher, he suimsd to
foreignization, which he believed was the propel wa effect
the transfer of the source culture as it allowesdttrget language
to be influenced and amplified by the source lagguand open
the way to novelty and innovation in the targetgiaage. Thus
translation as “cultural transfer” leaves a choapen to each
individual translator: Either she chooses foreighan,
preserving the alien elements in the target textshe chooses
domestication, ironing these out to make the target readily
comprehensible to the reader. The choice in prcepends on
the particulaskopoghat the translator intends.



93 L. Wang and K. K. Sin

It is crucially important to understand the opposetions
of “domestication” and “foreignization” very clegrlf we wish
to understand precisely what is involved in effegticultural
transfer. In arattempt to define translation strategy, Kwiecinski
(2001) provided a rather comprehensive definitich:.
translation strategy ... may be defined...as a textuaknifest,
norm-governed, intersubjectively verifiable gloladloice of the
degree in which to subscribe to source-cultureaoget-culture
concepts, norms and convention.” (p. 120) Despite t
complicated modification of the word “choice”, otlging we
could see clearly is that translation strategy gbveavolves a
choice in relation to culture-specific elements.\Yiee a
translation exhibits domestication or foreignizatican only be
determined where the context reveals cultural asgtryrand is
examined as such. In other words, it is only whemctly
confronted with the problem of translating a cudtspecific item
that the translator has to make a choice between two
strategies. A common misunderstanding is that thestator is
always engaged in make such a choice even whesldtag
items that are not culture-specific. Consider theslation of the
two English terms “Internet” and “Sars” into Chieed-or each
term we can have at least two translatigmste wang(s<45d)
and hulian wang(A.F#d) for “Internet”, shashi(?}1:) andfei
dianxing xing feiyar(ZE #i2/iti %) for “Sars”. It is interesting to
note that the linguistic formation of the transthtermsyinte
wang (F£45#d) and shashi(# 1) may seem *“foreign” to the
Chinese reader and hence are considered as “faedjrterms.
However, both “Internet” and “Sars” are terms whrelpresent
non-culture-specific conceptsyihte wang(s=45#d) and shashi
(b +) differ from hulian wang(A.F##8) andfei dianxing xing
feiyan GEHfTiZ%) only in that they are transliterations rather
than semantic translations, a difference solelytramslation
technique. The question of whether this is foregtion simply
does not arise here. Likewiskulian wang (A #i#d) and fei
dianxing xing feiyan ( 7F S # fiii %% ) , though readily



Cultural Transfer in Legal Translation 94

comprehensible in their linguistic form, are notsea of
domestication, because mareign culture is involved here. Put
differently, whether a translation is a case of detication or
foreignization cannot be determined by the natessn or
foreignness of its linguistic form alone.

So what do we actually do as translators when waeco
across culture-specific items? If we choose to ditivate, we
just need tdfind an item in the target language as a linguistic
substitute, leaving the target language it is For example,
translating the English idiom “there is no smokehwaut fire”
into wufeng bugi lang % EAEIR) (no waves without wind),
actually replaces the English idiom with a simiae in Chinese;
both mean that there must be a reason for thetré&sulinguistic
and conceptual adjustment on the part of the tdeggjuage is
required. Any peculiarity in this way of expressiogusality in
English is no longer discernible in the translatior., the
cultural meaning of the source language has beemeskicated
or naturalized.

In contrast, to foreignize means to import the sewulture
into the target culture. This can be achieved io ways. One is
to foreignize at both the linguistic and conceptleldels, i.e.,
calling on the target language to make both linguisnd
conceptual adjustments. Take the example of thelidbing
translation of the Chinese telim(ii¥), one of the key concepts in
Confucianism. When it is translated &s (i), using the
technique of transliteration (direct borrowing), @vidently
introduces to the target reader a new linguisttmmfoAdjustment
also needs to be made on the conceptual levelasdhé English
reader can understand the cultural meaning of aireed English
term li in the light of ConfucianismThe other way is to
foreignize only at the conceptual level, i.e. withévolving any
linguistic adjustment. In the same example, whierfi) is
translated as “morality”, “propriety” or “ritual’the translator
uses an existing English word as its equivalentwéier, when
the translator makes it clear to the English redolstr “morality”,
“propriety” or “ritual” should not be understood their usual
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senses in English but should be re-defined andrstael with
reference to Confucianism, an intention to foreignis revealed.
We can see that in either case conceptual adjustimen must
while linguistic adjustment is not really essenttabwever, there
are, as will be shown, cases when where a parntidulguistic
structure in the source text may embody the culbfithe source
language. In such cases, the translator has tcerpeesthe
linguistic features of the source text and lingaiand conceptual
adjustments of the target language are requireda hutshell,
cultural transfer as foreignization requires tlfasiator to import
the culture-specific elements into the target celtiegardless of
whether the foreignness is reflected in the lingui®rm of their
translations.

5. Reconstruction of the concept of Cultural Transfer in
Legal Trangdation

It is now clear that “cultural transfer”, when emypéd to
characterize translation as a socio-cultural agtikather than a
mere act of linguistic recoding, has in fact beewarstood in
two diametrically opposite senses. On the one hardis been
taken to mean the mapping of the cultural elemehtke source
text onto their functional equivalents in the ctdtwf the target
text, an approach which aims to facilitate crodsucal
communication without making any linguistic or ceptual
adjustment on the part of the target text by waglahestication.
On the other hand, the term *“cultural transfer’ l@so been
taken to mean the importation of the source culinieethe target
culture, an approach which requires linguistic ahceptual
adjustments on the part of the target language.

When Hong Kong became a British colony in 1842, the
British brought along a whole lot of “culture-spieci things,
tangible and intangible, of which the common lavswae. With
a clarified notion of cultural transfer in trangtet, it is
sufficiently grounded to further clarify the notioof cultural
transfer in legal translation. Legal translationHong Kong is
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just a case in point. First, the transplant was fnoin one
jurisdiction to another—it was carried out withilet same
common law jurisdiction as Hong Kong became a comihagv
jurisdiction the moment the British flag was hotst@r legally,
even earlier). Second, for nearly a century andlf the law was
in the same language as its home state, namelyisenghird,
the law was administered and practised by profaatsdrom its
home state, or from other common law jurisdictiomsfrom the
local community who spoke and were trained in tlene
language of the law. In a word, except for someptadeons in
areas such as marriage and succession, the cormamomwas
transplanted to Hong Kongn bloc. Thus, the legal culture,
however estranged it was from the majority of eitig who were
Chinese-speaking, was unmistakably a common latureul

The translation of the common law into Chinese was
therefore by no means carried out in an alien cellftom the
outset. Rather it was carried out in the transpldmulture of the
common law. There was no sharp distinction betvgsemce and
target cultures in the first place.

Under the bilingual legislation system of Hong Kortige
English text and its Chinese counterpart must Ifulfivo
conditions. First, they must have equal legal staBecond, they
must convey the same legal meaning. The first ¢cmmdmust be,
and was in fact, met by legislative measures. Hawnevow the
second condition can be met is still not clear smyntranslation
scholars and practising law translators. Some,3ikell-Hornby,
have contended that equivalence in meaning is mneti, an
illusion, or an unattainable goal. Thinking alorge tline of
Vermeer's skopos theory, we have a definitive psepbere:
whatever we do, and however we do it, the Chinege rmust
convey the same legal meaning as the English texgther
words, the two texts must be equivalent in legabmiay. If
equivalence were indeed an illusion, then no mugjual legal
system would be viable.

Legal translation is certainly among the varieties
translations where the translator is subject tmg#nt semantic
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constraints at all levels due to the peculiar festuof the
language of English law on the one hand and théuraliy
mediated nature of legal discourse on the othenn@mtain the
authenticity of the law, the cultural concepts whare specific
to the original legal system could not be replaogdunctionally
equivalent concepts of the Chinese language. Thutural
transfer by way of domestication is not appropriatelegal
translation. The authoritative status of legislatitictates that the
goal of legislative translation is to reproduceegdl text in the
target language which conveys the same legal mgaesnthe
source text. It requires the legal translator tustdthe target
language in such a way that the legal meaningefstiurce text
could be expressed by the target language. Culttankfer as
foreignization is thus best exemplified in the siation of a
particular legal system from one language to amothe
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